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Deci ded May 28, 1999

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

(1) For purposes of determ ning the custody conditions of a | awful
per manent resident under section 236 of the Immigration and
Nationality Act, 8 US C 8§ 1226 (Supp. Il 1996), and 8 CF.R
8§ 3.19(h)(2)(ii) (1999), a lawful permanent resident will not be
consi dered “properly included” in a mandatory detention category
when an | nm gration Judge or the Board of Inmgration Appeal s finds,
on the basis of the bond record as a whole, that it is substantially
unlikely that the Immigration and Naturalization Service wll
prevail on a charge of renovability specified in section 236(c) (1)
of the Act.

(2) Although a conviction docunment may provide the Service wth
sufficient reason to believe that an alien is renovabl e under one of
t he mandat ory detention grounds for purposes of charging the alien
and making an initial custody determ nation, neither the I mmgration
Judge nor the Board is bound by the Service’s decisions in that
regard when determ ning whether an alienis properly included within
one of the regul atory provisions that would deprive the I nmgration
Judge and the Board of jurisdiction to redeternmi ne the custody
conditions inposed on the alien by the Service. Matter of Joseph,
Interim Decision 3387 (BIA 1999), clarified.

(3) Wien an Inmgration Judge’s renoval decision precedes the
determ nation, pursuant to 8 CF.R § 3.19(h)(2)(ii), whether an
alienis “properly included” in a mandatory detention category, the
renoval decision may properly formthe basis for that determ nation.

(4) An automatic stay of an Immigration Judge' s rel ease order that
has been i nvoked by the Service pursuant to 8 CF. R 8 3.19(i)(2) is
extingui shed by the Board' s decision in the Service's bond appeal
fromthat rel ease order.



I nterimDeci sion #3398

Sandra L. G eene, Esquire, Phil adel phi a, Pennsyl vani a, for
r espondent

Jeffrey T. Bubier, Assistant District Counsel, for the Inmgration
and Naturalization Service

Bef ore: Board En Banc: DUNNE, Vice Chairman; HEI LMAN, HOLMES,
HURW TZ, FILPPU, COLE, MATHON, JONES, GRANT, SCl ALABBA, and
MOSCATO, Board Menbers. Concurring and Di ssenting Opi nion:
SCHM DT, Chai rnan; joi ned by VACCA, VI LLAGELI U, ROSENBERG
and GUENDELSBERGER, Board Menbers.

FI LPPU, Board Member:

On May 19, 1999, the Board issued an order which dismssed the
I mmigration and Naturalization Service’s appeal fromthe | nm gration
Judge’s January 20 and 22, 1999, bond orders releasing the
respondent on his own recogni zance. Qur order inforned the parties
that this decision explaining the reasons for the order would be
forthcom ng.

. THE | SSUES AND SUMVARY

Qur jurisdiction in this tinmely Service appeal is pursuant to
8 CF.R 8 3.1(b)(7) (1999). See also Mtter of Joseph, Interim
Deci sion 3387, at 13-14 (BIA 1999); 8 C.F.R 88 3.19(h)(2)(ii),
236.1(c)(11), (d)(3) (1999). Today, we explain the inport of our
ruling in Matter of Joseph, supra, in light of the Service's
argunents in this bond appeal. W al so address the question of when
an Inmgration Judge will have jurisdiction to set bond for a | awf ul
per manent resi dent who has been charged by the Service with a ground
of removability that would otherwi se require the alien’ s nmandatory
detention pending an adm nistratively final order of renoval.

As expl ai ned bel ow, the I mm gration Judge nmay nmake a determ nation
on whet her a | awful permanent resident “is not properly included” in

a mandatory detention category, in accordance with 8 CF. R
8§ 3.19(h)(2)(ii), either before or after the conclusion of the
underlying renoval case. |If this threshold bond decision is nade

after the Inmgration Judge’'s resolution of the renoval case, the
| mmi gration Judge may rely on that underlying nerits determ nation.
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If the Imm gration Judge addresses whet her the permanent resident
is properly included in a mandatory detention category prior to
conpletion of the case in chief, the Inmgration Judge nust have
very substantial grounds to override the Service's decision to
charge the alien with a ground that subjects the alien to detention
Thus, in this context, a lawful permanent resident will not be
consi dered properly included in a mandatory detenti on category only
when an Immgration Judge is convinced that the Service is
substantially unlikely to establish, at the nerits hearing, the
charge or charges that subject the alien to mandatory detention

In either situation, the Inmgration Judge’s bond ruling as to
whet her the alien is “properly included” in a nandatory detention
category is subject to the Service's invocation of the “automatic
stay” discussed in our prior ruling in this case.

1. FACTS AND PROCEDURAL HI STORY

The respondent, a native and citizen of Haiti, was admtted as a
| awf ul permanent resident in 1989. The respondent was convicted of
t he of fense of “obstructing and hindering,” a crinme under the comon
| aw of Maryland. The charge to which the respondent pleaded guilty
asserts that he “did intentionally and knowi ngly obstruct and hi nder
a police officer . . . in the performance of the [police officer]
victims duties.” The respondent received a 1l-year sentence. A
statenment appended to the crimnal charging docunent asserts that
the respondent, after departing his residence in a vehicle, was
chased by a police officer and was finally apprehended in Del aware
after junping from his noving vehicle. It is not clear why the
respondent was bei ng pursued.

It appears that the respondent was taken into Service custody and
renoval proceedi ngs were commenced in Novenber 1998, charging that
he was subject to rempoval under section 237(a)(2)(A)(iii) of the
Immigration and Nationality Act, 8 US C 8§ 1227(a)(2)(A)(iii)

(Supp. I'l 1996), as an alien who has been convi cted of an aggravated
felony as defined in section 101(a)(43)(S) of the Act, 8 US. C
§ 1101(a)(43)(S) (Supp. Il 1996) (obstruction of justice). The

I mmigration Judge, however, termnated the wunderlying renova
proceedings on January 20, 1999, after deciding that the
respondent’s conviction does not qualify as an aggravated fel ony.

That same day the Inmigration Judge issued an oral order in bond

proceedi ngs rel easing the respondent from custody. The Imrgration
Judge followed his January 20, 1999, oral order with a witten
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rel ease order, dated January 22, 1999. The Service tinmely appeal ed
both the Inmgration Judge’s decision term nating the respondent’s
renoval proceedings and the Inmgration Judge’s order rel easing the

respondent on his own recognizance. The Service obtained an
automatic stay of the rel ease order during the pendency of its bond
appeal , in accordance with our earlier ruling in this case. Matter

of Joseph, supra. At present, we only address the Service' s appea
fromthe Inmm gration Judge’ s rel ease order and thereby resolve the
bond appeal

1. THE SERVICE S POSI Tl ON

The Service maintains that the respondent’s conviction is for an
aggravated felony, that he is therefore ineligible for rel ease, and
that the Inmgration Judge |acked jurisdiction to redeterm ne the
custody conditions inposed by the Service. The Service further
argues that the Immgration Judge's decision in the respondent’s
renoval proceedings, finding that the respondent is not an
aggravated felon, is an inproper basis for making a bond
determ nation. The Service points out that it has tinmely appeal ed
the Imm gration Judge’s renoval decision and that it could prevai
inits nerits appeal. It argues that releasing an alien charged as
an aggravated fel on woul d be inconsi stent with congressional intent
in such circumnstances.

Nevert hel ess, the Service has only provided a brief overviewof its
argunents on the underlying nmerits of the renmpval case, and it
declines to *“burden these bond proceedings with a conplete
exposition of its position on the nerits.” According to the
Service, the respondent remains ineligible for rel ease because his
conviction record provided the requisite “reason to believe” that he
i s renovabl e as an aggravated felon, in accordance with our earlier
ruling inthis case. See Matter of Joseph, supra, at 10 (discussing
the “reason to believe” | anguage contained in the regulatory history
of the current bond regul ations).

V. THE GOVERNI NG LAW

The provisions governing the respondent’s detention, pending an
adm nistratively final order in renoval proceedi ngs, are section 236
of the Act, 8 U S.C. 8§ 1226 (Supp. Il 1996), and the regulations in
8 CFR 88 3.19 and 236.1. The statute prescribes mandatory
detention for certain aliens, including those who are deportabl e by
reason of having committed aggravated felonies. Section
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236(c)(1)(B) of the Act. An exception, pertaining to cases
involving witness protection, does not apply here. Section
236(c)(2) of the Act.

The regul ati ons general ly do not confer jurisdictiononInmgration
Judges over custody or bond determ nati ons respecting those aliens
subj ect to mandat ory detention, such as aggravated felons. 8 C.F.R
8§ 3.19(h)(2)(i)(D. The regul ations, nevertheless, specifically
allow an alien to seek a determination from an Inmmgration Judge
“that the alien is not properly included within” certain of the
regul atory provisions which would deprive the Inmmgration Judge of
bond jurisdiction, including the one at issue here. 8 CFR
§ 3.19(h)(2)(ii). W nust examine the inport of this latter
provision given the present posture of this case.!

In a case such as this, the structure of the bond regul ati ons neans
that the Immgration Judge's jurisdiction over custody issues is
dependent on the answer to the very sane question that underlies the
charge of renovability in the case in chief. 1In other words, if the

1 8 CF.R 8 3.19(h)(2)(i) provides, in relevant part:

Upon expiration of the Transition Period Custody Rul es
set forth in section 303(b)(3) of Div. C. of Pub. L.
104-208, an imrigration judge may not redeterm ne
conditions of custody inposed by the Service wth
respect to the follow ng classes of aliens:

(D) Aliens in renmoval proceedi ngs subject to section
236(c) (1) of the Act (as in effect after expiration of
the Transition Period Custody Rul es) .

Aliens convicted of aggravated felonies fall wthin section
236(c)(1) of the Act, taking them outside the bond and custody
jurisdiction of Inmmgration Judges. Nevertheless, 8 CF.R
8§ 3.19(h)(2)(ii) provides in part:

[With respect to paragraphs (h)(2)(i)(©, (D), and
(E) of this section, nothing in this paragraph shall be
construed as prohibiting an alien from seeking a
determ nation by an inmgration judge that the alien is
not properly included within any of those paragraphs.

5
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respondent is renovable as an aggravated felon, the Inmgration
Judge | acks any bond jurisdiction. Conversely, the Immgration
Judge woul d have authority to redeterm ne custody conditions if the
respondent is not renovable as an aggravated felon

V. THE REMOVAL DECI SI ON MAY BE A BASI S FOR THE BOND RULI NG

G ven the regulatory schene, we find no basis to the Service’'s
contention that the I mrgrati on Judge should not be able to use his
ruling on the underlying merits of the renoval proceedings as the
basis for his finding of jurisdiction over the respondent’s bond
claim Nothing in the regulations prohibits such action by the
| mmi gration Judge, and the regulatory structure would actually seem
to encourage the approach taken by the Inmm gration Judge, because
the essential question is identical in both contexts.

The | nm gration Judge coul d have nmade a t hreshol d assessnent in the
bond context of whether the respondent’s conviction was properly
classified by the Service as an aggravated felony. However, the
I mmigration Judge el ected first to conplete the renmoval hearing. The
I mmi gration Judge found that the respondent had not been convi cted
of an aggravated felony, the only charge of renovability, and
termnated the renoval proceedings in the respondent’s favor.
Rel ying on his renoval finding, the Inmgration Judge then nmade a
determination in bond proceedings that the respondent was not
subj ect to mandatory detention and ordered his release. Nothing in
this sequence of events violates the structure or spirit of the
regul ati ons, given that the Service s appeal of the rempval order
meant that there was no final order in place. See 8 CF.R
§ 236.1(d) (“Once a renoval order becomes administratively final
det erm nati ons regardi ng custody and bond are nmade by the district
director”).

VI. MATTER OF JOSEPH EXPLAI NED

W al so reject the Service's contention that the sane basis for its
initial charge of renovability, which we found sufficient for

pur poses of the automatic stay as well, is adequate in this case to
provide the needed “reason to believe” that the respondent is an
aggravat ed fel on when we reach the substance of the bond appeal. In

this respect, the Service's reading of our decision in Mtter of
Joseph, supra, is erroneous.
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VWhat was decided in Matter of Joseph, supra, was the question
whether an alien remains “subject to” section 236(c)(1) for
aut omati c stay purposes after the I mmgrati on Judge has deci ded t hat
he is not subject to mandatory detention. 8 C.F.R 8§ 3.19(i)(2).
The Service quotes |anguage from that decision stating that “the
respondent’s conviction record provided the Service wth the
requisite ‘reason to believe’ that the respondent was renovabl e as
an aggravated felon, and the respondent thus becane ‘subject to’
section 236(c)(1) of the Act when charged with renovability under
section 237(a)(2)(A)(iii).” 1d. at 10. The Service appears to
argue that the “reason to believe” which led it to bring the
aggravated felony charge against the respondent is sufficient to
control for bond purposes until the final resolution of the
underlying renmoval case. Wile the Service s position may often be
correct as a practical matter in other cases, this is because the
nature of many convictions quite clearly make aliens subject to
mandat ory detention. But that will not be true in all cases, and we
do not find it to be true here.

To clarify what we said in Mtter of Joseph, supra, the
respondent’s conviction record provided the Service wth the
requisite “reason to believe” that he had been convicted of an
aggravated felony for purposes of charging and making the initia
custody deternination. However, the Service’'s decision in that
regard i s not unreviewable by the Imm gration Judge or the Board in
ei ther the bond or the renoval context. W found in Joseph that the
automatic stay regul ati on was i ntended as a neans for the Service to
preserve the “status quo” of the district director’s determ nation
that the respondent mnmust be detained, but only until we decide the
Service’'s appeal fromthe Immgration Judge’ s rel ease order. Matter
of Joseph, supra, at 16.

The Service evidently m sunderstands the discussion in our earlier
deci sion of the regulatory history of the automatic stay provision,
whi ch provides that the Board retains full authority to accept or
reject the Service's contentions inits bond appeal. See Procedures
for the Detention and Rel ease of Criminal Aliens by the Immgration
and Naturalization Service and for Custody Redetermi nations by the
Executive Ofice for Immgration Review, 63 Fed. Reg. 27,441, 27, 447
(1998); Matter of Joseph, supra, at 12. The Service' s position
fails to recognize either the Inmmgration Judge’'s or the Board’'s
role in the detention review process, apparently view ng our
authority as being confined to | ooking only to whether the Service
had a basis for charging the respondent with renovability under one
of the grounds listed in section 236(c)(1) of the Act.
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Qur role in this appeal is, instead, to determ ne whether the
I mmigration Judge correctly found that the respondent was not
properly included in the mandatory detenti on scheme. This requires
consi derati on of the evidence and argunent offered during the bond
proceedings on this question and of the force of the Imrgration
Judge’s reasoning. It is nore than just a perfunctory review and
ratification of the fact that the Service may have had a “reason to
bel i eve” the respondent was an aggravated felon at the tinme it began
t he proceedi ngs.

VI1. THE I NTERPRETATION OF 8 C.F.R § 3.19(h)(2)(ii)

Qur construction of the regulation at issue here flows directly
fromwhat we said in Matter of Joseph. Any presunption that the
respondent i s an aggravated fel on based on his conviction record and
the charge brought by the Service is insufficient, by itself, to
control the outcone of the bond appeal if the record as a whole
shows ot herw se. In this regard, we understand that the very
pur pose of the regulation, 8 CF.R 8 3.19(h)(2)(ii), is to provide
an alien, such as the respondent, with the opportunity to offer
evi dence and | egal authority on the question whether the Service has
properly included himwi thin a category that is subject to nandatory
detenti on.

Here, the Inmgration Judge was convinced by the respondent’s
argunents that his Maryland comon | aw “obstructi ng and hi ndering”
charge is not an aggravated felony. The Imm gration Judge conpared
the Maryl and case | aw argued by the respondent to federal |aw and
agreed with the respondent that the elements of the crinme, and the
types of conduct which it includes, are not analogous to
“obstruction of justice” as contenplated by the aggravated fel ony
definition at section 101(a)(43)(S) of the Act.

The Service argues, however, that it has appealed the nerits
decision termnating renoval proceedings. And it contends the
following in its appeal brief: “I'f the Service turns out to be
right, absent the Board’s sustaining of the instant bond appeal, the
respondent, an aggravated fel on subject to mandatory custody, will
have been released from custody. That is not the disposition
envi si oned by Congress in enacting the mandatory custody provision
of section 236(c).”

But this case involves a | awful permanent resident who has been

charged with only one ground of renovability. Under our |aws, the
respondent woul d be allowed to reside and work in the United States,

8
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but for the pendency of the aggravated fel ony charge brought by the
Service. And, as noted above, the bond regulations specifically
accord a level of protection for aliens charged with grounds that
woul d require mandatory detention. Those regulations allow for an
i ndependent assessnent by an I nmm gration Judge and the Board, in the
prelimnary bond context, of whether the alien is “properly
i ncluded” in a category subject to mandatory detention

The mere fact that the Service has appealed in the underlying

renoval case, and in theory could prevail, cannot be sufficient, by
itself, to require the reversal of the Immgration Judge in this
bond appeal. If it were, there would seemto be little or no point

to the regul atory provision that allows the Inmgration Judge, and
t he Board on appeal, to nmake a determ nati on on whether the alienis
“properly included” in a mandatory detention category.

A determination in favor of an alien on this issue does not |ead
to automatic rel ease. It sinply allows an Inmmgration Judge to
consi der the question of bond under the custody standards of section
236(a) of the Act. Yet, under the Service’'s approach, an alien such
as the respondent would seemto have no recourse to that ordinary
bond provision, even in cases where the Service is wong in its
charge and will | ose on appeal. As we explained in connection with
our discussion of Matter of Joseph above, the regulation nmust have
meani ng beyond sinply allow ng for a perfunctory review of the basis
for the Service's charge. |Indeed, the regulatory history indicates
that this rule was intended to provide “for an individualized
hearing on whether an alien in custody actually falls within a
category of aliens subject to nandatory detention.” 63 Fed. Reg
at 27,444 (enphasis added).

This, however, is a case of first inpression, and the regul ations
do not spell out the precise role of an Inmm gration Judge or the
Board in assessing, in the bond context, whether an alien is
“properly included” in a nandatory detention category. Yet, this
case al so involves a |l awful permanent resident. And, as we explain
below, we find that the Service is substantially unlikely to
establish the charge of deportability in its appeal of the

underlying renoval case. Under such circunstances, we find it
i nappropriate to continue to treat the respondent as an alien who is
subj ect to mandatory detention, if we are to give nmeaningful lifeto

the regulations allowing for an exami nation by Imngration Judges
and the Board of this question. Thus, subject to the automatic stay
provi sion, we determ ne that a | awful permanent resident will not be
consi dered “properly included” in a mandatory detention category
when an I mm gration Judge or the Board i s convinced that the Service

9
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is substantially unlikely to establish at the merits hearing, or on
appeal , the charge or charges that woul d ot herwi se subject the alien
to mandatory detention

The Irmmgration Judge here issued his bond ruling after the
concl usi on of the renmpval case. As indicated above, the I mrgration
Judge was entitled to rely on that nerits decision in nmaking the
rel ated bond determ nation that the respondent was not properly
included in a mandatory detention category.

The regul ati ons, however, allow this determ nation to be nmade by
the Imrgration Judge at a very early stage of the overal
pr oceedi ngs. The Service is, of course, entitled to bring any
charge it deens warranted in a given case. I mportantly, as the
Service points out, the statutory scheme envisions the detention of
al i ens subj ect to grounds such as the aggravated fel ony charge here.
Consequently, the Inmgration Judge nust have very substantial
grounds to override the custodial effect of the Service' s charge in
those cases where the Immgration Judge addresses whether the
permanent resident is properly included in a mandatory detention
category prior to conpletion of the nerits hearing.

It follows fromwhat we said in Matter of Joseph, supra, at 10
that the “reason to believe” that the alien “falls within a category
barred fromrelease,” which led the Service to bring a particul ar
charge, can often be expected to suffice until the I mm gration Judge
resolves the nerits of the renoval case, a resolution that
frequently occurs speedily in cases involving detained crinna
aliens. 63 Fed. Reg. at 27,444-45. But the Immigration Judge is
able to examne the basis for that charge and make an i ndependent
determ nati on whether the alien “actually falls within a category of
aliens subject to nmandatory detention.” Id. at 27,444, In
requiring that the I mmgration Judge be convinced that the Service
is substantially unlikely to prevail onits charge, when nmaking this
determ nati on before the resolution of the underlying case, we
provi de both significant weight to the Service’s “reason to believe”
that led to the charge and genuine life to the regulation that
allows for an Inmmgration Judge’ s reexam nation of this issue.

In addition, we note that the bond regul ati ons generally allow for
great flexibility in making rulings on custody i ssues. For exanpl e,
8 CF.R § 3.19(d) provides in part: “The determ nation of the
| mmi gration Judge as to custody status or bond nmay be based upon any
information that is available to the Inmgration Judge or that is
presented to himor her by the alien or the Service.”

10



I nteri m Deci si on #3398

Further, in assessing whether an alien is “properly included” in
a mandatory detention category during a bond hearing taking place
early in the renmoval process, the I mm gration Judge nust necessarily
| ook forward to what is likely to be shown during the hearing on the
underlying renoval case. Thus, for exanple, the failure of the
Service to possess a certified copy of a conviction record shortly
after taking an alien into custody would not necessarily be
indicative of its ability to produce such a record at the nerits
hearing. And the sane could be true of evidence tendered by the
alien during an early bond heari ng.

VII1. THE SERVICE S PROSPECT FOR SUCCESS | N THE REMOVAL CASE

Turning to the bond record in this case, we do have evidence
respecting the respondent’s conviction for *“obstructing and
hi nderi ng” under Maryland |aw. W agree with the Inmgration Judge
that this evidence strongly indicates that the respondent’s
conviction resulted fromhis actions to obstruct or hinder his own
arrest.

The Maryl and case |l aw relied upon by the Inmm gration Judge, Cover
v. State, 466 A 2d 1276 (M. 1983), reflects that the crine of
obstructing and hi nderi ng enconpasses three types of offenses: (1)
positive direct obstruction (i.e. resisting one’s own arrest), (2)
passi ve direct obstruction (where a subject refuses or fails to act
as directed by a police officer), and (3) positive indirect
obstruction (where the police are not acting directly against the
subject, but are acting indirectly against another who has
committed, or may conmit, a crimnal offense, and the subject does
an act which obstructs themin their general duty to prevent or
detect crine, intending to frustrate themin the performance of that
duty).

At least in this bond case, the Service has provided little to
challenge the Immgration Judge’'s determ nation that the
respondent’s offense is not correctly classified as an aggravated
felony. The Service cites to Matter of Batista-Hernandez, Interim
Deci sion 3321 (BI A 1997), as support for its position. However, we
agree with the Inmgration Judge that, unlike Batista-Hernandez,
the respondent in the present case was seeking to evade his own
arrest, rather than obstructing the arrest of another. The
Service's reliance on United States v. John, 935 F. 2d 644 (4th Cir.
1991), is |ikew se unpersuasive. Thi s sentence enhancenent case
indicates that nmere flight from an arresting officer is not
sufficient, in itself, to warrant an adjustnment of a defendant’s

11
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of fense level under the obstruction of justice provision in the
United States Sentencing Guidelines in U S.S.G § 3ClL.1 (1990). See
18 US.C A ch. 3, 8 3C.1.1 (West 1996). The Service has al so not
addressed the Imrigration Judge’s reliance on the Suprene Court’s
decision in United States v. Aguilar, 515 U S. 593, 599 (1995), for
the proposition that an “intent to i nfluence judicial or grand jury
proceedings” is nmore the sort of activity constituting an
“obstruction of justice” under the Act than is the respondent’s
conviction for obstructing or hindering his own arrest in a manner
t hat does not appear to have endangered the officer

W do not purport to make a final ruling on whether the
respondent’s conviction falls withinthe aggravated fel ony provision
of section 101(a)(43)(S). The possibility remains that the Service
m ght of fer sone convincing argunment inits nerits appeal. However,
it opted not to do so here. On the basis of this bond record, it
appears that Mryland's “obstructing and hindering” law is
di vi si bl e, enconpassing the conduct of resisting one’s own arrest.
Even if sone of the other categories of activities included in this
crime mght potentially be construed as obstruction of justice, we
find that it is substantially unlikely that the offense of simply
obstructing or hindering one’s own arrest will be viewed as an
obstruction of justice aggravated fel ony under section 101(a)(43)(S)
of the Act for renoval purposes. Consequently, we agree with the
| mmi gration Judge that the respondent is not “properly included” in
the category of aliens subject to mandatory detention for bond or
custody purposes. 8 C.F.R § 3.19(h)(2)(ii).

| X, THE RELEASE ORDER

Qur determ nation, in agreenent with the Imrgration Judge, that
the respondent is not properly included in a nandatory detention
category woul d not ordinarily end the bond inquiry. 1t sinply neans
that the lawful permanent resident could be considered by the
I mmi gration Judge for rel ease under the general bond provisions of
section 236(a) of the Act. In this case, however, the Service has
not chal |l enged the specific ternms of the I mm gration Judge’s rel ease
order in its appeal brief.

Consequently, for the foregoing reasons, on My 19, 1999, we
entered an order which extinguished the automatic stay that had
attached upon the tendering of the Form EO R-43 (Notice of INS
Intent to Appeal Custody Redeterm nation) by the Service in this
case. W now repeat that order for the sake of clarity.

12



I nteri m Deci si on #3398

ORDER:  The appeal taken by the Service is dism ssed.

13
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FURTHER ORDER:  The respondent shall be released pursuant to the
terns of the Inmgration Judge's January 22, 1999, bond order

CONCURRI NG AND DI SSENTI NG OPI NI ON: Paul W Schmidt, Chairman; in
which Fred W Vacca, Gustavo D. Villageliu, Lory D. Rosenberg, and
John Guendel sbherger, Board Menbers, joined

| respectfully concur in part and dissent in part.

| joinentirely inthe mgjority’s rejection of the Inmmgration and
Nat ural i zati on Service' s appellate argunents and in the unani nous
conclusion that, on this record, the Service is substantially
unlikely to prevail on the nerits of the aggravated fel ony charge.
Therefore, | agree that the respondent is not properly included in
the category of aliens subject to mandatory detention for bond or
cust ody pur poses.

However, | do not share the mjority’'s view that the proper
standard in a mandatory detention case involving a | awmful permanent
resident alien is that the Service is “substantially wunlikely to
prevail” on its charge. Matter of Joseph, Interi mDecision 3398, at
10 (BIA 1999). Rat her, the standard in a case such as the one
before us should be whether the Service has denbnstrated a
i kelihood of success on the nerits of its charge that the
respondent is renovabl e because of an aggravated fel ony.

Mandatory detention of a lawful permanent resident alien is a
drastic step that inplicates constitutionally-protected liberty
interests. \Where the | awful permanent resident respondent has nade
a colorable showing in custody proceedings that he or she is not
subject to nandatory detention, the Service should be required to
show a | i kel i hood of success on the nerits of its charge to continue
mandat ory detention. To enable the Inmgration Judge to nmake the
necessary independent determination in such a case, the Service
shoul d provi de evi dence of the applicable state or federal |aw under
whi ch the respondent was convi cted and what ever proof of conviction
that is available at the tine of the Inmmigration Judge' s inquiry.

The majority’s enunciated standard of “substantially unlikely to
prevail” is inappropriately deferential to the Service, the
prosecutor in this matter. Requiring the Service to denpnstrate a
i kel i hood of success on the merits of its charge would not unduly
burden the Service and would give nore appropriate weight to the
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liberty interests of the lawful permanent resident alien. Such a
standard al so would provide nore “genuine life to the regulation
that allows for an I nmgration Judge' s reexam nation of this issue,”
as referenced by the majority. Matter of Joseph, supra, at 10.

The Service's failure to establish a Iikelihood of success on the
merits would not result in the release of a l|lawful permanent
resi dent who poses a threat to society. Continued custody of such
an alien would still be warranted under the discretionary criteria
for detention.

I n concl usi on, nandatory detention should not be authorized where
the Service has failed to denonstrate a |ikelihood of success on the
merits of its charge. Consequently, while | am in conplete
agreement with the decision to release this lawful permanent
resident alien, and | agree fully that the Service is substantially
unlikely to prevail on the nerits of this aggravated fel ony charge,
I  respectfully dissent from the mjority’s enunciation of
“substantially unlikely to prevail” as the standard to be applied in
all future cases involving mandatory detention of |awful permanent
resi dent aliens.
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